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VEMORANDUM OPI NI ON AND ORDER

Before the Court is Plaintiffs’ Mdtion to Strike, pursuant to
Federal Rule of G vil Procedure 12(f), Affirmative Defenses 2,3,4
and 5 listed in Defendants’ Answer to Plaintiffs’ Conplaint. For
t he reasons set forth below, this Mdtion is granted in part, and
denied in part.

DI SCUSSI ON

A. Legal Standard for Mtions to Strike Affirmative Defenses
Motions to strike affirmati ve defenses are governed by Rule
12(f) of the Federal Rules of Cvil Procedure, which provides in
pertinent part: “Upon notion nade by a party . . . the court may
order stricken from any pleading any insufficient defense or any
redundant, immterial, inpertinent, or scandal ous matter.”
Fed. R G v.P. 12(f) (West 2000). Courts have consistently

di sfavored notions to strike affirnati ve defenses. WIllians v.



Jader Fuel Co., Inc., 944 F.2d 1388, 1400 (7th Cr. 1991); WIson
v. City of Chicago, 900 F. Supp. 1015, 1023 (N.D. IIl. 1995),
aff’d, 120 F.3d 681 (7th G r. 1997). Ceneral ly, such notions wll
only be granted if the affirmative defenses are "patently defective
and could not succeed under any circunstances.” Mbley v. Kelly
Kean Ni ssan, Inc., 864 F. Supp. 726, 732 (N.D. 1l1l. 1993); see also
WIllianms, 944 F.2d at 1400 (7th G r. 1991) (stating that court wll
not grant notion to strike affirmative defenses unless it finds
that defense is insufficient on face of pleadings, and "it appears
to a certainty that plaintiffs would succeed despite any state of
the facts which could be proved in support of the defense and are
inferable fromthe pleadings"”) (citations omtted).

B. Analysis

Based on t he af orenenti oned principles, the Court will address
Plaintiffs’ argunments that affirmati ve defenses 2,3,4 and 5 should
be stricken.?

Affirmati ve defense no. 2 states: “Plaintiff fails to state a
cl ai m upon which relief can be granted and fails to allege and
i ncorporate facts which satisfy prima facie el enents for breach of
contract.” Affirmative defense no. 5, which Plaintiffs allege is

essentially the sane affirmative defense as no. 2, states:

L Affirmati ve defense no. 1, which concerns mtigation of
damages, is not part of Plaintiffs’ Mtion to Strike.
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“Plaintiff has not all eged consideration to satisfy the prinma facie
case of breach of contract.” As an initial matter (and of little
substantive consequence), the Court agrees with Plaintiffs that
affirmative defenses no. 2 and 5 are essentially the sane
affirmati ve defense — nanely, that Plaintiffs have failed to all ege
facts which satisfy the prima facie elenents for breach of
contract. Wiile affirmative defense no. 5 all eges nore detail, by
specifying that Plaintiffs failed to allege “consideration”, the
Court finds that the substance of affirmative defense no. 5 is
al ready enconpassed by affirnative defense no. 2. Therefore, as a
technical matter, the Court strikes affirmative defense no. 5 as
unduly redundant of affirmative defense no. 2. See Fed. R CvVv.P
12(f).

Moving on to nore significant matters, Plaintiffs request that
the Court strike affirmati ve defense no. 2 because it is redundant
of Defendants’ Answer. The Court does not agree and will not
strike affirmative defense no. 2. Although it was certainly not
necessary for Defendants to have pled “failure-to-state-a-clainf as
an affirmative defense to Plaintiffs’ cause of action (indeed,
Def endants coul d have filed a separate notion), a plain reading of
Fed. R Cv.P. 12(b) indicates that it was clearly perm ssible to do

so.? LaSalle Nat. Bank v. Ownens-Illlinois, Inc., No. 93 C 7045,

2 As a hyper-technical point, sone courts have naintained
(continued...)
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1994 WL 249542, at * 2 (N.D. Ill. June 7, 1994); see also Mendral a
v. Crown Mdrtg. Co., No. 88 C 7386, 1990 W. 60705, at * 3 (N.D.
1. April 23, 1990)(finding that it is “well settled that the
failure-to-state-a-claim defense is a perfectly appropriate
affirmati ve defense to include in the answer.”).

Furthernore, the Court will not strike affirmative defense no.
2 on grounds that it may be redundant with general denials in the
Answer. The Court notes that “[g]liven that it may be difficult to
determ ne whet her a particular mat t er should be plead
affirmatively, especially whether it may fall under Rule 8(c)’s?

catch-all phrase, the pleader is usually given the benefit of the

%(...continued)
that “failure-to-state-a-clainf nay not be an affirmative
def ense, because such a claimattacks the | egal sufficiency of
the pleading, rather than raising a matter outside the pleading.
See Instituto Nacional v. Continental Illinois Nat. Bank and
Trust Co., 576 F. Supp. 985, 991 (N.D. Ill. 1983)(hol ding that
failure-to-state-a-claimis not a proper affirmative defense, for
a true affirmati ve defense raises nmatters outside the scope of
plaintiff’s prima facie case). However, a nunber of courts in
the Northern District of Illinois have refused to strike a
failure-to-state-a-claimdefense nerely because it responds to
matters in the pleadings, as opposed to raising new matters. See
Cohn v. Taco Bell Corp., No. 92 C 5852, 1995 W. 247996, at * 2
(N.D. 1ll. April 24, 1995)(listing cases); Fleet Business Credit
Corp. v. National City Leasing Corp., 191 F.R D. 568, 569 (N. D
I11. 1999)(preferring to follow those courts that recogni ze that
Rul es 12(b)(6) and 12(h)(2) give the defendant the option of
presenting its failure to state a claimdefense in a responsive
pl eading or in a separate notion).

SRule 8(c) sets forth the general rules of pleading
affirmati ve def enses.
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doubt when setting forth a purported affirmative defense.”
Franklin Capital Corp. v. Baker and Tayl or Entertai nnent, Inc., 99
C 8237, 2000 W 1222043, at * 1 (N.D. IlIl. Aug. 22, 2000)(citation
omtted).

Finally, wth respect to affirmati ve defense no. 2, the Court
finds that it is plead with enough specificity (as required by
notice pleading®) to apprize Plaintiffs of the nature of the
affirmati ve defense, nanely that plaintiffs have failed to state a
claimfor relief because they failed to all ege facts which satisfy
a prima facie case of breach of contract. See Mobl ey, supra, 864
F. Supp. at 732 (hol ding that generally pl eaded def enses have been
hel d sufficient, and i nvulnerable to a notion to strike, as | ong as
the pleading gives the plaintiff fair notice of the nature of the
defense). Inportantly, the Court nakes no coment as to the likely
success of this affirmative defense — rather, the Court nerely
finds that, based on the af orenmenti oned authority, it should not be
stricken.

Nonet hel ess, Defendants’ affirmative defense no. 3 - that
Plaintiffs” clains are barred by the applicable statute of
[imtations — will be stricken. Wiile a statute of limtations

defense is generally a proper affirmati ve defense (indeed, it is

“* Affirmati ve defenses are pleadings, and are therefore
subject to all pleading requirenents of the Federal Rules of
Cvil Procedure. Heller Financial, Inc. v. Mdwhey Powder Co.,
Inc., 883 F.2d 1286, 1294 (7th G r. 1989).
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even specifically listed in Rule 8(c)), in the case at bar, there
are no set of facts which could support this affirmative defense.
See Codest Engineering v. Hyatt Intern. Corp., 954 F. Supp. 1224,
1228 (N.D. 1l1. 1996)(finding that, before a notion to strike
affirmati ve defense can be granted, court nust be convinced that
there are no questions of fact, that any questions of | aw are cl ear
and not in dispute, and that under no set of circunstances could
the defense succeed)(citation omtted); Singley v. Illinois &
Mdland Railroad Inc., 24 F. Supp.2d 900, 903 (CD. 111I.
1998) (striking affirmati ve def enses of wai ver, rel ease and accord,
and satisfaction® as insufficient on the face of the pleadings).
In the case sub judice, Plaintiffs allege breach of contract
under Illinois |aw Under Illinois lawf, as pointed out by
Plaintiffs, the applicable statute of limtations on a breach of
contract for an oral contract is five years (see 735 ILCS 5/13-
205) (West 2001)); for a breach of contract based upon the Uniform

Commercial Code is four years (see 810 |ILCS 5/2-725)(Wst 2001));

> The affirmati ve defenses of waiver, release and accord,
and satisfaction — as well as the statute of limtations defense
— are all specifically listed as affirmative defenses in Rule
8(c). Nonetheless, where the face of the pleadings shows that
these affirmative defenses are not applicable, they nay be
stricken.

1n a diversity case, the legal and factual sufficiency of
an affirmati ve defense is examned with reference to state | aw.
WIllians, supra, 944 F.2d at 1400.
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and breach of contact based upon a witten contract is ten years
(see 735 I LCS 5/ 13-206) (West 2001)). Based on the Conplaint — the
applicable pleading in this instance — the contracts alleged to
have been breached were forned by Plaintiffs and Def endants bet ween
Sept enber through Decenber 1999. This lawsuit was filed on May 25,
2000 — well within any of the aforenentioned applicabl e statute of
limtations for breach of contract. Therefore, the Court finds
that, under no set of facts for breach of contract, could the
Def endants prevail on their statute of limtations affirmative
defense.” Accordingly, it is stricken.

Finally, Plaintiffs request that affirmative defense no. 4 be
stricken because it is redundant of Defendants’ Answer, and it is
not properly classified as an affirmative defense. Affirmtive
defense no. 4 states: “Defendant Loop Paper Recycling, Inc. was not
a party to any contract with Plaintiffs and on that basis Plaintiff
has failed to state a claim” Plaintiffs are correct that,
technically, this is not an affirmative defense. “An affirmative
defense is generally an admssion of the allegations of the
conplaint, coupled with sone additional reason why the defendant

shoul d not be held liable.” Franklin Capital Corp., supra, 2000 W

"Plaintiffs request that Defendants be sanctioned, under
Rul e 11 of the Federal Rules of Civil Procedure, for submtting
the “frivolous” statute of limtations affirmative defense.
While the Court will strike this affirmative defense (for the
reasons di scussed above), the Court does not find that
Def endants’ conduct rises to a sanctionable |evel.
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1222043, at * 1 (citation omtted). Nonetheless, many courts in
the Northern District of Illinois — cognizant of the |iberal
pl eadi ng rul es and the disfavoring of notions to strike® — have not
stricken affirmative defenses nerely because they could be nore
properly classified as “denials.” See, e.g., Puritan Finance Corp.
v. Steritek, Inc., No. 95 C 2106, 1995 W. 715863, at * 1 (N.D. III.
Dec. 4, 1995)(“The court should not grant a notion to strike if a
def endant m stakenly pleads matters as affirmati ve defenses that
could have been raised by denial.”)(citation omtted); Franklin
Capital Corp., supra, 2000 W. 1222043, at * 1 (finding that pl eader
is usually given the benefit of the doubt when setting forth a
purported affirmative defense). Therefore, the Court wll not
strike affirmati ve defense no. 4 nerely because it would be better
classified as a denial.

CONCLUSI ON

Accordingly, for the reasons set forth above, the Court
strikes affirmati ve defenses nos. 3 and 5, but does not strike
affirmati ve defenses nos. 2 and 4.

| T I S THEREFORE ORDERED t hat :

Plaintiffs’ Mdtion to Strike Affirmati ve Defenses 2,3,4 and 5 be,

8 I ndeed, one court in the Northern District of Illinois has
characterized notions to strike affirmative defenses as “nothing
ot her than distractions.” See Van Schouwen v. Connaught Corp.
782 F. Supp. 1240, 1245 (N.D. I1l. 1991).
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and the sane hereby is, GRANTED I N PART and DEN ED | N PART.

Dat ed: February 7, 2001 ENTER

ARLANDER KEYS
United States Magistrate Judge



